
 

On August 26, 2011, the B.C. Human Rights Tribu-

nal reached out to its stakeholders for feedback 

and recommenda"ons with respect to any issues 

or concerns.  A broad invita"on
1
 indeed.  Howev-

er, the invita"on is in the context of a request – it 

is not clear from whom – that the Tribunal 

“undertake a broad review of its policies, proce-

dures and prac"ces with a view to assessing and 

improving its process from a variety of perspec-

"ves”.  While any review designed to improve the 

Tribunal’s processes is welcomed, the employer 

community might well be concerned, given what 

has occurred over the last year, that hoped-for 

amendments to the Human Rights Code may end 

here, with a review of Tribunal processes. 

 

In the spring of 2010, there was growing dissa"s-

fac"on within some segments of the employer 

community regarding the work of the Tribunal.  

Views ranged from a concern that the Tribunal’s 

employment related decisions were not reflec"ve 

of the reali"es of the workplace and did not suffi-

ciently take the employer’s interests into account, 

to a more extreme view that the Tribunal general-

ly approached employment discrimina"on com-

plaints from an an"-employer perspec"ve.  There 

were some in the employer community who ar-

gued for the non-reappointment of then Chair of 

the Tribunal, Heather MacNaughton, while others 

supported the work of Chair MacNaughton and 

the Tribunal generally, but agreed that there were 

problems with forum-shopping and overlapping 

jurisdic"on that required a legisla"ve fix. 

 

In June 2010, the Ministry of Labour asked the 

Bri"sh Columbia Law Ins"tute to undertake a brief 

study of the merits of establishing a “Workplace 

Tribunal for Bri"sh Columbia” that would adjudi-

cate all employment related disputes.  While the 
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concept put forward by the Ministry was that a 

single tribunal might be created to deal with all 

disputes adjudicated by the Labour Rela"ons 

Board, the Employment Standards Tribunal, and 

the Human Rights Tribunal, the impetus of the 

idea was clearly employer concerns rela"ng to the 

Human Rights Tribunal and its adjudica"on of em-

ployment related complaints.   

 

The BC Law Ins"tute began a consulta"on process 

over the summer and early fall; a consulta"on 

process that was highly cri"cized by human rights 

advocates and trade union counsel as being inad-

equate.   

 

Concerns raised by those advoca"ng for a super 

tribunal were founded on the following argu-

ments: 

• Greater integra"on of workplace decision-

making; 

• Avoiding duplica"on of proceedings, en-

hancing consistency of decision-making, 

elimina"ng the overlap in jurisdic"on be-

tween tribunals;  

• The efficiency of dispute resolu"ons;  

• Timeliness of remedies; 

• Appropriate exper"se; 

• Independence and quality of adjudica"on; 

• A more affordable Tribunal system. 

 

When the Law Ins"tute study got underway, there 

was no clear view as to whether the idea of a 

Workplace Tribunal was something the Govern-

ment was seriously interested in or whether the 

study was a way to, temporarily at least, put the 

issue on the back burner.  The uncertainty around 
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the Government’s inten�ons was heightened in 

early July 2010 when it announced that it would 

not reappoint Heather MacNaughton whose term 

as Chair expired on July 31, 2010.  The Govern-

ment posted an ad on its Resource and Develop-

ment Office website seeking a part-�me Chair, a 

move that fuelled specula�on that the Govern-

ment might well remove workplace human rights 

disputes from the jurisdic�on of the Tribunal.  On 

July 22, 2010, Bernd Walter was appointed Ac�ng 

Chair for a six month term effec�ve August 1, 

2010, which was later extended to a twelve 

month term.  Again, the specula�on was that Mr. 

Walter, who had no background in human rights 

adjudica�on, was appointed to a caretaker role, 

while the Government awaited the Workplace 

Tribunal study.     

 

Meanwhile, the Law Ins�tute’s work con�nued.  

In a comprehensive report
2
 dated October 31, 

2010, the Law Ins�tute canvassed the current 

workplace dispute resolu�on system in Bri�sh Co-

lumbia and compared it to other Tribunal struc-

tures in the United Kingdom, Germany, Sweden, 

the European Union, New Zealand and Australia 

as well as in other provinces of Canada. 

 

In the end, the Law Ins�tute made no recommen-

da�on for change and concluded that there were 

significant issues in the detail of how a Workplace 

Tribunal would operate that would require further 

analysis.  For example, what body would have ju-

risdic�on over workplace human rights ma<ers 

where the union was alleged to be viola�ng the 

human rights of an individual member, or where 

the collec�ve agreement itself was alleged to be 

discriminatory?  What would be the grounds of 

review?  The report concluded by saying that: 

 

“The further explora�on of any reform 

should ideally succeed or be embedded 
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within a process that involves first an inves-

�ga�on of the problems with the exis�ng 

system…Any significant legisla�ve change in 

the ins�tu�onal structure for the resolu�on 

of workplace disputes should not be under-

taken without full, open, and informed pub-

lic consulta�on.” 

 

However, despite not making a recommenda�on 

for change, the Law Ins�tute clearly ar�culated 

the concern, repeated over and over by the em-

ployer community, that workplace disputes in a 

unionized context should be resolved exclusively 

by grievance arbitra�on and that the exis�ng 

overlap in jurisdic�on between labour arbitra�on 

and the Human Rights Tribunal should be elimi-

nated.  The argument for elimina�ng overlapping 

jurisdic�on was based not only on the cost and 

efficiency of dispute resolu�on but also, more 

substan�vely, on the different ideological under-

pinnings of human rights and labour rela�ons.   

 

The Human Rights Code defines and protects indi-

vidual rights, whereas labour rela�ons are found-

ed on collec�ve rights.  Where those ideologies 

intersect, a labour arbitrator has the recognized 

exper�se to exercise exclusive jurisdic�on to re-

solve the dispute.  This posi�on is well supported 

by judicial authority.  The Courts have adopted a 

highly deferen�al standard of review to labour 

arbitra�on decisions.  The exper�se of Human 

Rights Tribunals is not given the same judicial 

recogni�on, in part because of a lack of a strong 

priva�ve clause in the Human Rights Code.  The 

idea of exclusive jurisdic�on in labour arbitrators 

to resolve all disputes arising from a collec�ve 

agreement was firmly established by the Supreme 

Court of Canada in Weber v. Ontario Hydro [1995] 

2 SCR 929.  The Supreme Court of Canada has also 

recognized a labour arbitrator’s exper�se to apply 

human rights legisla�on, the substance of which is 

2
 h<p://www.bcli.org/sites/default/files/BCLI_Workplace_Dispute_Resolu�on_Report.pdf 

http://www.bcli.org/sites/default/files/BCLI_Workplace_Dispute_Resolution_Report.pdf


Ques�ons or comments?  Please contact us at info@bcbc.com or 604-684-3384. 

Human Capital Law and Policy 3 

implied into every collec�ve agreement:  Parry 

Sound (District) Social Services Administra�on 

Board v. OPSEU, Local 324 [2003] 2 SCR 157.  

Thus, the Courts have recognized the exclusive 

jurisdic�on of labour arbitrators over employment 

disputes, including human rights complaints, in a 

unionized workplace.  For the Courts, there is no 

issue of whether to defer or not.  There is no over-

lap in jurisdic�on.   

 

Similarly, under the Employment Standards Act, 

where a collec�ve agreement is in place, all issues 

arising out of the applica�on of the Act in a union-

ized workplace must be resolved by the grievance 

arbitra�on process.  Again, there is no ques�on of 

overlapping jurisdic�on or any possibility of forum 

shopping.  Yet in the area of human rights, as be-

tween a labour arbitrator and the Human Rights 

Tribunal, the possibility of forum shopping pre-

vails and shared jurisdic�on remains. 

 

While it is true that sec�on 27 of the Human Rights 

Code empowers the Tribunal to defer to other pro-

ceedings that are underway, such a deferral re-

quires that an applica�on be made, usually by the 

employer, and the Tribunal’s decisions indicate that 

it will generally defer only where a grievance is ac-

tually filed and grievance proceedings are under-

way. Once the grievance procedure has been com-

pleted with an arbitra�on decision, a further appli-

ca�on is then required to request that the Tribunal 

declare that proceeding with its own process would 

be unnecessary because the “the substance of the 

complaint” has already been “appropriately dealt 

with in another proceeding”.  Why should an em-

ployer be put to the expense of two applica�ons, 

which involve the prepara�on of affidavits describ-

ing the parallel proceedings, and why should the 

Tribunal have any jurisdic�on to determine wheth-

er or not the arbitra�on proceedings provided an 

adequate remedy?   
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The very existence of a grievance procedure, with 

the a9endant exclusive jurisdic�on of an arbitra-

tor to consider all ma9ers arising from the collec-

�ve agreement (Weber) including human rights 

issues (Parry Sound) leads to the obvious conclu-

sion that the Human Rights Code should be 

amended to preclude access to the Tribunal 

where a collec�ve agreement is in effect. 

 

The report of the Law Ins�tute acknowledged  

that the concerns over overlapping jurisdic�on 

and forum shopping could be addressed by legis-

la�ve reform short of establishing a “workplace 

Tribunal”: 

 

“If the problem is purely the overlap in juris-

dic�on, regardless of duplica�on of pro-

ceedings, there are a number of alterna�ves 

to the proposed model that would address 

overlap, such as legisla�ve reform that ei-

ther granted arbitrators exclusive jurisdic-

�on over workplace human rights disputes 

in the unionized sector, or rules that require 

par�es to elect a forum and effec�vely 

choose between pursuing a discrimina�on 

claim through the Human Rights Tribunal or 

a labour arbitrator.  Both of these op�ons 

could be accomplished with less complex 

reform to the current workplace dispute 

resolu�on framework than is required to 

implement the proposed model.  Further 

research and analysis is required to properly 

consider these op�ons, which met mixed 

responses from stakeholders.” 

 

Legisla�ve reform to grant arbitrators exclusive 

jurisdic�on over workplace human rights disputes 

is clearly the preferred result.  Unionized employ-

ees do not have an elec�on to seek redress in the 

Courts, or to have the Employment Standards 

Branch adjudicate their complaints.  Labour arbi-
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trators have exclusive jurisdic�on over disputes 

arising from the collec�ve agreement.  There is no 

logical reason why an arbitrator’s exclusive juris-

dic�on should not be recognized where a work-

place human rights dispute arises.   

  

It is clear that the Government has no inten�on, 

at this �me, of crea�ng a Workplace Tribunal.  Its 

appointment of Bernd Walter from Ac�ng Chair to 

Chair on July 22, 2011 is perhaps the clearest 

statement of that intent.  Less certain is whether 

the Government would be prepared to amend the 

Human Rights Code to place exclusive jurisdic�on 

over human rights disputes concerning unionized 

employees with a labour arbitrator.  The Govern-

ment has recently appointed as members to the 

Tribunal, Norm Trerise and, more recently Bob 

Blasina, both of whom have extensive experience 

in labour rela�ons, perhaps intending to quell 

some of the concerns employers raised in the BC 
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Law Ins�tute study.  It may be that these appoint-

ments and the recent call for submissions rela�ng 

to the Tribunal’s policies and procedures signal 

that Government does not intend to amend the 

Code to eliminate the problem of overlapping ju-

risdic�on, or at least not before an elec�on. 

 

From a business perspec�ve, the case for elimi-

na�ng duplicate jurisdic�on and forum shopping 

is well supported judicially and fiscally.  The Su-

preme Court of Canada has unequivocally ruled 

on both the exper�se and the jurisdic�on of a la-

bour arbitrator to deal with all ma1ers arising un-

der a collec�ve agreement including human 

rights.  The economic savings of taking human 

rights complaints made by unionized employees 

out of the jurisdic�on of the Tribunal are obvious.  

Whether the Government is prepared to fix the 

problem remains to be seen. 
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